OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable George ﬂ. Sheppard
Comptroller of Pudlie Acecounts
Aussin, Texam

Dear Sirs Opinien K¢

uydn 'Y
and eoumoeie-

¥o. § 47th Legislature,
opinion the followingt

by

®I¢ appear: ihe preatice of
people engaged in the sal ar -esantic;
and redios to add - - the

sale. price -r e\ e  and\gy!
that nucsh/in £4&44iviog when the Ssle is

- b . aent oollscted
font. The ques~
- exr Or pot the
13 tho sdditionsl
e $ime of the salse,
st sells & radioc at the
exoo but he colleots $108
re 0B8hould the sellesr bhase
ls price of $100 or on
axmgunyof 4102 actually collectodt™

he £irst nnd lest paragraphs of Eeotion 1,
Article lO, se Bill No. 8, 47th Legislature, read

as followst
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"Euch person, pertnership, assscolasion,
or corporation selling at rotail new radios or
pew gosmetios, shall make quarterly oz the

first days of January, April, July, and Ootober
¢f ench yoar, a ropor& %0 the Ooupirollor.

under oath of the owner, mansger, or if a eorpo-
ration, sn offieer thereof, show the sggre-~
gat. gross regeipts from the sele of eny of

he abdove-named iteas for the quarter sexh
preaedingt and shall at the ssme time pay to

the Comptroller a luxury exoise tax equal to

two (£) per cent of seid groes receipts as
‘shown by said report. « .

*Hothing herein shall be construed so
a8 $0 require paymen$ of tho tax on gross
receipts herein levied more than once on
the proceeds of the ssle of the aame artiocle
of merochandise, 4 retail sale as used herein,
means & sale 40 ons who buys for use or con-
sunption, aund not for resale, Oross ressipts
of a sale means the sum which the purchaser
pays, or agrees to pailror aa artiocle or oom-
nodi&y bought at retail sele.”

The tax levied by the adbove seotion of H, B.
Ro. 8 48 & gross receipts tex, not ¢ sales tex, It s
not levied against the retail purchsser, Notwithstanding
that he may be required t¢ pay to the seller s greater
smound on socount of the tax, the requirexment is one which
is made by the seller end not by the taxing statute, The
purghaser does not under such oircumstances pay the tax,
He 13 merely paying more for the merchandisze, Ths tex is
paid later, Yrom Lash's Produocts Company v, United States,
g7a U, S, 178, 73 L. %4, R51, we quote: '

"This is & ecit to rsoover the smount of gore
tain taxes paid under the Revepue Aot of 1918 (4ict
of February 24, 1919, o. 18, | 628, 40 5%tat. 1007,
i1118). By | eés there 1s impassd on 'soft 4rinks,
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8014 by the manufacturer, * * * in bottles or other
olosed conteiners, a tax equivalent to 10 per centum
of the for whioh 80 sold.' This tax was paid
ty the petitioner, caloulated at ten per sentum of
ths sux sotually recaived by Lt for the goods sold,
But the petitioner hed notified ita cusztomars vefore-
hend that 1% paid the ten per cent tax and it contends
that ia this way it pessed the tax on and thst the
true o8 of the goods was the sum received less the
saount ol the tax, The phrase ‘passed the tax on' s
inaosurete, as obviously the tex is laid snd remains
on the manufacturer and on him alene, Feokmen & Co,
Ve I+ 5. Dawes & Son Qo,., 12 F, (28) 184, -
hasey does not pay ths tex, IHe peys or may La L
a ¥ R
stion u% $h 8 all." ngersooring ours

Te ¢ite also People va, Werner, 5 H, B, (8) 238,
Ill,} Elzer Candy Co, va, Fauntelroy, 19 Fed. (R) 684,

Qur anewer %0 your quéstion is that the seller
should tese him tax on the sale price of PIOE,00 on the fast
osss presented, :

: This epinfon is ia lieu &f our Opinion No. 0-4403,
whioch &8 withdrewn,.

Yours very truly
APTORYEAY GBHERAL OF TRXAS
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